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1. The only grounds for closure of a level crossing are ‘public safety’.  Nothing else.  The 

legislation demands that Cumbria County Council assess the safety of the crossing 

before making a decision as to whether to close it or not.  It is not up to Network Rail 

to make this decision, and nor should it be passed to the Secretary of State. 

 

2. In 2006, Network Rail stated “At no time has Network Rail stated that the level 

crossing was not safe”, and “Network Rail has at no time stated the crossing is 

dangerous”. 

 

3. Since then they have made a few alterations to the crossing, making it safer.  There 

are further things that they could do to improve safety, that they refuse to do.  A 

requirement of the Level Crossing Regulations is that they take these actions, or 

explain why they cannot.  They have not done this except for some over-exaggerated 

cost-benefit assessments for some of the possible actions. 

 

4. Since Network Rail stated in 2006 that the crossing was safe, and not dangerous, the 

numbers of people using the crossing has steadily fallen.  Their own risk ratings show 

that it now has a safer score than ever before. 

 

5. At numerous times during the last 10 years Network Rail has explained (including in 

their own guidance) that all risk can be mitigated. 

 

6. Network Rail has repeatedly said that the main safety issue is sighting times.  But 

their Risk Assessment of 13 August 2013 asks “Is deficient sighting distance mitigated 

yes/no” – and for each of the four ways of looking before crossing, the surveyor has 

answered “Yes”. 

 

7. In 2012 Network Rail stated that it would be a waste of time applying for yet another 

safety closure, as ‘nothing had changed’.  That is still the case – nothing has changed, 

except that the risk levels of the crossing have fallen. 

 

8. Therefore, the cumulative effect of this is that Network Rail is saying: 

 The crossing is not dangerous, we have never said it is not safe; 

 Nothing has changed since we said this; 

 It is currently safer than ever before, and is used by fewer people; 

 All risk can be mitigated; 

 The problem here is sighting times; 

 The deficiency in this has been mitigated; 

 Our own assessment shows a likelihood of fatality once every 119 years [which 

is safer than most roads in and around Grange-over-Sands]. 

Outline of Objection 
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9. Much of Network Rail’s current case conflates misuse with safety.  There may be 

misuse, but it is not actually unsafe unless a train is approaching.  The vast majority 

of incidents cited by Network Rail occurred when there was no train anywhere near, 

and should therefore be discounted when assessing the safety of a crossing.  Even 

the two 2017 near misses cited by Network Rail were not reported by the drivers of 

the trains – so they cannot actually have been that much of a concern to them at the 

time. 

 

10. The main argument put forward by Network Rail is that there is an alternative route 

via the narrow ginnel in front of Crossing Cottage, along the edge of Main Street Car 

Park, through the 2006 underpass, and up the ramps or steps to reach the 

promenade. There are numerous issues with this: 

 

 It is simply not an attractive route for walkers to use. 

 It is not nearly as convenient from the centre of town – as already confirmed by 

Cumbria County Council. 

 It is not in a satisfactory condition, and cannot be brought up to be DDA 

compliant – as confirmed by South Lakeland District Council. 

 It is probably not the route most people would use. 

 It will result in a loss of historic integrity from the highway network. 

 It is almost certainly a public footpath already anyway, and therefore cannot be 

used as a diversion, as it does not add a new route (it merely extinguishes the 

crossing). 

 It will create burdens upon the local authorities that don’t currently exist. 

 No risk assessment has been carried out whatsoever with regard to either of the 

alternatives. 

 

11. Taking all these points into account – there is no justifiable case for closure, the 

alternative is not acceptable, and Cumbria County Council should refuse the 

application – as they have done for the previous four applications.  The current 

temporary closure order should also be lifted.  
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2005 – Application made under s119A of the Highways Act 1980 to extinguish the path, and 

replace it with a path through the underpass which was to be built in 2006.   

 

CCC rejected the application in 2007 on the basis that an insufficient safety case had 

been made.  The minutes of the meeting in September 20071 read: 

 
2009 – Application made under s119A of the Highways Act 1980. 

 

This was not proceeded with by CCC on the basis that there was no greater safety 

case than previously. 

 

2012 – Application made under s118/119 of the Highways Act (not the special level crossing 

legislation – but a basic diversion for the benefit of the landowner). 

 

Application rejected by CCC on the basis that the application failed to meet the set 

legal criteria2.  CCC recommended to Network Rail that they hold a public meeting to 

persuade Grange residents of the merits of their case. 

 

2013 – This meeting was held in March 2013, and despite not being advertised attracted 

30+ residents.  The minutes of the meeting3 show that two or three participants 

were in favour of closing the crossing, all the others were opposed.  The CCC 

representative stated that nothing had changed from the previous applications, and 

that they would not close the crossing based on the current evidence. 

 

2013 – A further application under s119A of the Highways Act in December 2013.  Rejected 

by CCC on the basis that they “had not been provided with any further evidence to 

show that the safety record of the crossing had significantly changed since 

September 2007.” 

                                                           
1
 Appendix 01 – CCC Committee Report – September 2007 

2
 Appendix 02 – CCC decision 2012 

3
 Appendix 03 – 2013 meeting notes approved by GTC 

 

Current series of applications to close the crossing 
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In July 2017 a couple crossed the line when a train was approaching and were nearly hit. 

 

Network Rail immediately (and unlawfully) padlocked the gates and obstructed the highway. 

 

Network Rail informed CCC that they must process an emergency closure, which was done 

and lasted for 21 days.  CCC had not been provided with any evidence for the safety case for 

this (the only reason for an emergency closure).  CCC extended the closure for a further 21 

days, and then converted this into a Temporary Closure for a 6-month period.  This was 

remade after discovery of a typographical error.  The crossing has been closed for three 

months to date (early November 2017). 

 

CCC has confirmed that they did not carry out any assessment of the risk before processing 

this closure order, nor is there any authorisation report explaining their reasoning behind 

the closure in legal terms4.  And therefore the fact that a temporary closure order has been 

made, ostensibly on safety grounds, must have no bearing on the current decision to be 

made.   CCC has confirmed that the closure has been made in order to give an opportunity 

for a consultation on the crossing.  This is not a permitted reason for a temporary closure 

under the relevant legislation (s14 Road Traffic Regulation Act).  CCC has declined to give an 

explanation of why the crossing needed to be closed to enable a consultation exercise to 

take place – none of the previous consultations have necessitated closure. 

 

CCC instigated the current consultation without a formal application actually being received.  

I have sought their reasoning for this, and their response was: 

 

 

 

 

 

 

 

 

 

 

 

 

 

This means that the lack of public input into the consultation and this decision should not be 

seen to be a sign of the public not caring one way or the other.  The public, as a whole, has 

not been consulted and there is nothing at the crossing advertising the consultation.  

                                                           
4
 Appendices 4 & 5 – FoI letters from CCC 

It is not a full public consultation and I have already suggested to NR that they repeat the 

public meeting of 2013 or carry out some similar exercise. I have not yet seen much support 

from public that the crossing is closed. 

  

NR know to apply for application on statutory form but probably because I keep having to 

tell them that their justification does not appear to conform to statutory requirements and 

the other complications you highlight, they appear slow to submit. The consultation I have 

carried out is an attempt for me to establish present views to be able to report back to NR 

whether the public support closure and to help decide whether the County Council can 

support such an action. It may lead to a public meeting as has been suggested or other ways 

to tackle this issue. 

  

No planned date for committee as have no formal application yet. 
 

Situation in 2017 
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The Rail Crossing Extinguishment and Diversion Orders Regulations 1993 SI 1993 No 9 state, 

at Regulation 2: 

 

 

The situation is rather confused.  Cumbria County Council (CCC) have three times informed 

me that no formal application has been made by Network Rail (once was in response to a 

Freedom of Information request).  The consultation carried out by CCC was for a ‘diversion’ 

of the footpath over the crossing. 

 

However, Network Rail has supplied me with a formal application for an ‘extinguishment’ 

(not a diversion) which they say they have made5. 

 

I am therefore uncertain as to exactly what the consultation refers to, and whether or not a 

formal application has actually been made by Network Rail.  Which has made it more 

complicated to respond than it should have been. 

 

The Rail Crossing Extinguishment and Diversion Orders Regulations 1993 SI 1993 No 9 go on 

to state that a request by the operator (Network Rail) must give comprehensive reasons for 

the proposed extinguishment, and that this must include information about (overleaf): 

  

                                                           
5
 Appendix 6 – 2017 Extinguishment Application 

Forms of request and particulars for request 

2.—(1) A request to an authority for a rail crossing extinguishment order shall be in the form in Part 1 

of Schedule 1 to these Regulations or in a form substantially to the like effect.  

(2) A request to an authority for a rail crossing diversion order shall be in the form in Part 2 of 

Schedule 1 to these Regulations or in a form substantially to the like effect.  

(3) The prescribed particulars to be given in any such request are the particulars required by that 

request.  

Objection on procedural grounds – Part 1 
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i the use currently made of the existing path, including numbers and types of users, and 

whether there are any significant seasonal variation, giving the source for this 

information; 

 

ii the risk to the public of continuing to use the present crossing and the circumstances 

that have given rise to the need to make the proposed order; 

 

iii the effect of the loss of the crossing on users, in particular whether there are 

alternative rights of way, the safety of these relative to the existing rail crossing, and 

the effect on any connecting rights of way and the network as a whole; 

 

iv the opportunity for taking alternative action to remedy the problem such as a 

diversion, bridge or tunnel, or the carrying out of safety improvements to the existing 

crossing; 

 

v the estimated cost of any practicable measures identified under (iv) above; 

 

vi the barriers and/or signs that would need to be erected at the crossing or the point 

from which any path or way is to be extinguished, assuming the order is confirmed; 

 

vii the safety of the alternative right of way to be created by the order relative to the 

existing rail crossing. 

 

 

My objection will discuss each of these aspects in turn.  I have had to resort to the 

provisions of the Freedom of Information Act to obtain much of the information necessary 

from Network Rail and CCC to be able to formulate a proper response.  Hence the delayed 

submission. 

 

More fundamentally, in Network Rail’s application , although they do make reference to 

much in points i-vi.  They have not addressed point vii, nor point iii.  That is, they have 

completely ignored the potential risk to users of the alternative(s) they will force us to use.  

Nor have they satisfactorily addressed the effect on the highway network as a whole.  As the 

alternatives involve public vehicular highways and car parks, I have asked CCC to carry out a 

risk assessment for these – but I am not aware of any being done. 
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As above, I am uncertain as to whether the application (if one has been made) is for a 

diversion or not.  The consultation was all about a diversion – as have been all the previous 

applications and consultations.  This has been pointed out to Cumbria County many times, 

but the current consultation is yet again about a ‘diversion’. 

 

It is not a diversion. 

 

 The consultation map6 does not show a legally possible diversion under s119a of the 

Highways Act 1980.  A diversion order can only be used where the termination point 

is unaffected, or is on a connecting highway.  The promenade at point F is not a 

public highway (CCC have determined this themselves by rejecting a modification 

order to record it as such). 

 Instead, it must be an extinguishment order under s118a and (possibly) a concurrent 

creation order under s26. 

 OR – the length of public right of way to be created has to extend along the 

promenade to point F (although the link up the steps will still have to be a creation 

order). 

 

Finally on this matter, the map supplied as part of Network Rail’s application shows the 

crossing as being perpendicular to the railway.  It is not, and this is a major issue with the 

safety that Network Rail refuse to address.  Therefore their application map is flawed. 

 

 
 

Bailey Lane on this map also has an incorrect road number. 

 

  

                                                           
6
 Appendix 7 –CCC Consultation Plan 2017 

Objection on procedural grounds – Part 2 
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Census Data – provided by Network Rail at various times.   

 

Network Rail has not provided seasonal variation data, although it is notable that most 

figures are from the summer months – and there is likely to be reduced usage at other 

times.   

 

Network Rail’s presentation to CCC states that a census was carried out in January 2017.   

 

 

 

 

 

 

Despite a Freedom of Information request to Network Rail (FOI2017/00850) for all census 

data since May 2015 they have declined to provide this data.  It is inappropriate, and slightly 

suspicious that Network Rail has refused to provide this data – possibly because it would 

reduce the average of numbers they are using to calculate the risk.   

 

Hidden away in the July 2015 risk assessment7 is a census in January 2013 showing an 

average of 169 per day.  In that assessment it says “During numerous visits to site it has 

been determined that the crossing sees an increase in use during spring and summer 

months as shown in the 2nd census in this report. It is the assessors opinion that the census 

results warrant a split of 50% for the winter months and 50% for summer months.” 

 

However, that is not the figure that Network Rail are now presenting as part of their case to 

close the crossing.  They are submitting only the summer census figures.  Which is 

disingenuous.  If a true average figure were used (somewhere between a winter 169 and a 

summer 280), then the FWI would almost certainly show a likelihood of fatality risk of even 

longer than the currently scored 119 years. 

 

Network Rail’s approach is also revealed in other comments in this risk assessment.  A 

census over the August Bank Holiday weekend (which co-incides with ‘Prom Art’ an outdoor 

arts and craft fair on the promenade) showed 459 pedestrians a day.  A later census in May 

2015 (yet another Bank Holiday) returned figures of 321 a day.  The notes state that ‘The 

assessor feels that keeping the census data from 2013 is believed to be more of a true 

reflection of usage during the summer months’.  That is, Network Rail wish to use the 

figures of usage on the busiest weekend of the year as indicative of the whole of the 

                                                           
7
 Appendix 24 – 2015, July Risk Assessment 

THE USE CURRENTLY MADE OF THE EXISTING PATH, INCLUDING NUMBERS AND TYPES 

OF USERS, AND WHETHER THERE ARE ANY SIGNIFICANT SEASONAL VARIATION, GIVING 

THE SOURCE FOR THIS INFORMATION; 
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summer – rather than a more realistic census.  In an email to Grange Town Council, Network 

Rail said that despite the winter 2012/2013 census of 169 people per day they ‘preferred’ 

the earlier summer (May 2012) as the “most up to data and accurate”8.  It would appear 

that Network Rail are being somewhat selective in their choice of which figures to use. 

 

 1994 census (from Network Rail letter9) 

o 6 August = 2,408 people 

o 7 August = 2,611 

o 8 August = 1,187 

 

 2005 – letter from Network Rail (200510) states ‘up to 500 pedestrians an hour at the 

height of the peak season’. 

 

 2012 – risk assessment states 486 pedestrians or cyclists (presumably per day)11 

 

 2013, Dec 201 / Jan 2013 – quoted in July 2015 risk assessment12 and 2013 

application13 

o Census carried out over 9 days, 29 Dec 2012 – 6 Jan 2013.  1,522 users (169 

per day). 

 

 2013, August – September (also quoted in July 2015 risk assessment and 2013 

application) 

o 24 August – 1 September (covering August Bank Holiday weekend) – 4,129 

over 9 days (459 per day). 

 

 2015 census, May (within 2017 application14) 

o 2,889 people over 9 days (321 per day) 

 

 2017 census, January 

o Network Rail has declined to provide these figures – despite a Freedom of 

Information request requesting them.  Unless it is the ones contained within 

the April 2017 risk assessment. 

 

 2017, risk assessment (April15) 

o 294 pedestrians and cyclists a day. 

 

                                                           
8
 Appendix 8 – NR to GTC, July 2013 

9
 Appendix 9 – NR to CCC 12/4/06 

10
 Appendix 10 - NR to NJT 11/11/05 

11
 Appendix 19 – 2012, May Risk Assessment 2 

12
 Appendix 24 – 2015, July Risk Assessment 

13
 Appendix 11 – 2013 Application 

14
 Appendix 12 – Census 2015 

15
 Appendix 6 – 2017 Extinguishment Application 
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 2017 census, June16 

o 2,520 people over 9 days (280 per day) 

 
 

At 2.3 of their July risk review (within 2017 application), Network Rail make a good deal of 

the projected increase in the population and an identified number of new houses to be built 

in Grange-over-Sands.  This reasoning is patently flawed – for a number of reasons: 

 

1. It is simply not borne out by their own census figures.  Numbers using the crossing 

are gradually falling, despite many of these houses already having been built. 

2. The new houses that are being built within Grange itself are unlikely to lead directly 

to an increase in usage over the crossing.  They are in the wrong place for this to 

happen – being nowhere near the town centre or Bailey Lane.  Nor is there actually 

any guarantee that they will all be built. 

3. I also note that in the 2013 risk assessment17 (when these housing proposals were 

already known about) Network Rail (page 7) stated that there were no planned 

developments likely to lead to an increase in use.  It is wrong to change your 

argument when the facts haven’t actually changed. 

 

  

                                                           
16

 Appendix 13 – Census 2017 
17

 Appendix 22 – 2013, Aug – Risk Assessment 
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THE RISK TO THE PUBLIC OF CONTINUING TO USE THE PRESENT CROSSING AND THE 

CIRCUMSTANCES THAT HAVE GIVEN RISE TO THE NEED TO MAKE THE PROPOSED 

ORDER 
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 A good place to start a discussion on risk is a letter from Network Rail on 27 September 

200618.  This states that “At no time has Network Rail stated that the level crossing was not 

safe”, and later “Network Rail has at no time stated the crossing is dangerous”. 

 

 

 

 

 

 

At numerous times during the last 10 years Network Rail has explained (including in their 

own guidance) that all risk can be mitigated. 

 

Throughout their applications Network Rail have said that the main safety issue is sighting 

times. 

 

However, their Risk Assessment of 13 August 201319 on page 5 asks “Is deficient sighting 

distance mitigated yes/no” – and for each of the four ways of looking before crossing, the 

surveyor has answered “Yes”. 

 

Therefore, the cumulative effect of this is that Network Rail is saying: 

 The crossing is not dangerous, we have never said it is not safe; 

 All risk can be mitigated; 

 The problem is sighting times; 

 The deficiency in this has been mitigated. 

 

Given this, I am not sure why we are still discussing the issue – as Network Rail has 

effectively accepted that they cannot make a safety case.  This was accepted by Network 

Rail themselves – Mike Whitby emailed the County Council in April 201220 to say ‘failed 

twice attempting to use the safety criteria, no longer wish to pursue this avenue, it will be a 

waste of time as nothing has changed’. 

 

                                                           
18

 Appendix 14 – Letter NR to NJT 27/9/06 
19

 Appendix 23 – 2013, Aug – Risk Assessment FULL 
20

 Appendix 15 – Whitby to CCC 26/4/12 
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 2002 – no scoring data provided21 

 2008 – C222 

 2010 – C223 

 2012 – C2 (5 May 201224) ALCRM model also produces a numerical assessment of 

risk (FWI).  In 2012 this was 0.015965181 – which equates to a fatality event 

approximately once every 63 years. 

 2013 – C2 (13 August 201325)** 

 2014 – C2 (6 November 201426)  

 2015 – C3  (17 July 201527) FWI 0.008807827 (equates to a fatality event 

approximately once every 113 years.) 

 2016 – C3 (29 March 2016 – referred to in 2017 incident report28 but not provided 

elsewhere)  FWI 0.008807827 

 2017 – C3 (24 April 201729) – FWI 0.008807827 

 2017 – C3.  (24 July 201730) FWI 0.008388407 (equates to a fatality event 

approximately once every 119.2 years.)  The recent change is, I think, related to the 

introduction of LED deck lights, which is judged to reduce risk by 4%. 

 

**A risk assessment carried out in 2013 using the winter census figures of 169 users a day 

was briefly available.  It gave a score of C3 and an FWI of 0.005551678 (fatality event 

approximately once every 180 years31).  Martin Frobisher (Area Director North) was asked 

about this in a meeting of Grange Town Council, and said that the risk assessment was not 

correct as they ‘preferred’ the data from the summer census which would show a higher 

risk.  It was presumably therefore withdrawn, because it has not been provided in 

subsequent Freedom of Information Requests.  It was replaced with a revised risk 

assessment in August 2013. 

 

 

  

                                                           
21

 Appendix 16 – 2002 Risk Assessment 
22

 Appendix 17 – Risk Assessments and Improvements 2008-2015 
23

 As above 
24

 Appendices 18 & 19 – 2012, May - Risk Assessment 
25

 Appendices 21 & 22 – 2013, Aug Risk Assessment (two documents) 
26

 Appendix 23 – 2014, Nov – Risk Assessment 
27

 Appendices 24 & 25 – 2015, July – Risk Assessment (two documents) 
28

 Appendix 6 – 2017 Extinguishment Application (Page 63  of the pdf)  
29

 Appendix 26 – 2017, April – Risk Assessment 
30

 Appendix 6 – 2017 Extinguishment Application (Page 19 of the pdf) 
31

 Appendix 20 – 2013, Jan - Risk Assessment 

Formal Risk Assessments 
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The crossing is now safer than at any time since the ALCRM was introduced.  In fact, the 

latest risk assessment (since the July incident) shows that it is actually safer than it was in 

April 2017.   

Source: letter from Network Rail to Grange Town Council 201332 

 

Network Rail explain that this puts Bailey Lane towards the top of their risk levels.  However, 

it must be borne in mind that merely having a score of C3 does not in actuality mean that 

there is more real likelihood of a fatality here than elsewhere – as if that were the case, then 

fatalities would actually happen more on ‘high risk’ crossings than on ‘low risk’ crossings.  

And Network Rail’s own data does not bear this out. 

 

Between 2008 and 2013 there were 18 fatalities at footpath and bridleway level crossings 

(excluding suicides – although 4 were ‘trespassers’).  The ALCRM scores of those crossings at 

the time ranged from C2 to G6.  So, the fact that Bailey Lane is C3 does not directly mean 

there is automatically a higher chance of a fatality than one on G6 – it is more of a 

theoretical risk.  With Bailey Lane, there have been two reported incidents since 2009.  At a 

rate of just under 300 people using it a day (their figures), that is around 850,000 crossings - 

with two near misses.  

 

 
Source – Network Rail FoI requests33  
                                                           
32

 Appendix 27 – Frobisher to GTC 2013 

For context, in 2013 the crossing at Kents Bank Station was assessed as C3, with an FWI 

of 0.00956 (fatality once every 104 years).  That is, a greater risk than is currently 

assessed to exist at Bailey Lane.   

 

Discussion 
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Network Rail themselves accept that their policy is that all level crossings should be closed 

where possible (even if M13) but that all level crossing risk is manageable.  It is that balance 

between managing risk and closing the crossing that is key. 

 

If you look at their earlier risk assessments, before the recent attempts to close the crossing, 

they themselves say that the risks identified have been mitigated.  That is – made as safe as 

possible.  They do not then reflect this in the ALCRM score. 

 

Some of the figures used in the risk assessment are also rather hypothetical.  For instance, 

Network Rail use a figure of the crossing time being 12.62 seconds for 10 metres.  This is an 

increase of 50% on normal crossing times because of the increased likelihood of vulnerable 

users on this particular crossing.   

 

I asked for specific data from the detailed video censuses carried out to work out a ‘true’ 

average crossing time at Bailey Lane.  Network Rail’s response was that they did not keep all 

the video footage and have never done such a calculation.  So – it’s just an educated guess. 

 

Network Rail’s calculation of a crossing time of 8.4 seconds is based on their standard figure 

of walking speed being 1.189m/s (page 3 July 2017 risk review).  This is not backed up by 

Network Rail with any statistics or science.  Indeed the Office of Rail Regulation guidance 

says that “2.161 As a guide, a walking speed of 1.2 metres per second (m/s) may be used 

where the surface is level and close to rail level. In other cases 1 m/s may be more 

appropriate. Increase the calculated time to cross to take account of foreseeable 

circumstances such as impaired mobility of users, numbers of pushchairs and bicycles or 

where there is a slope or step up from the decision point.”  Bailey Lane Crossing is level and 

close to rail level between the decision and exit points.  Network Rail has not explained why 

they have deviated from ORR guidance here at Bailey Lane.  

 

I appreciate Wikipedia is not always the most reliable source, but in the absence of anything 

from Network Rail it is useful, and contains scientific references 

(https://en.wikipedia.org/wiki/Preferred_walking_speed ).  It states that a general walking 

speed is 1.4m/s – which makes the crossing speed 7.14 seconds, not 8.4.   

 

As to ‘vulnerable users’, Network Rail seem to be saying that because the average age of 

residents in Grange is higher than elsewhere, there are likely to be more vulnerable users.  

This rather contradicts their own argument that Bailey Lane is more likely to be risky 

because of the high percentage of visitors (or ‘irregular’ users as they put it).  They can’t 

have it both ways. 

 

Network Rail have failed to provide actual figures as to ‘vulnerable’ users, or how much 

slower they actually walk – and therefore the 50% increase seems purely hypothetical. 
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 Appendix 28 – Fatalities on FP crossings 2008-2013  

https://en.wikipedia.org/wiki/Preferred_walking_speed
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If the figure were not inflated by 50% it would be a crossing time of 8.4 seconds.  Below the 

sighting times specified (and see later regarding speed, and the straightening of the 

crossing). 

 

 Network Rail also seem a little confused about the actual risks themselves.  Not only do 

their sighting distances change between some assessments, but they seem undecided about 

which bits are riskiest.  At the public meeting in 201334 they stated that the – “worst sighting 

distance is looking right (towards Barrow) when coming down Bailey Lane”.  But at other 

times and risk assessments (and current application) they seem to be saying that the issue is 

actually looking towards the station when coming off the promenade (when the trains are 

actually slower than the line speed anyway – having just left the station).   

 

Nonetheless it appears to be sighting time that is the biggest concern at Bailey Lane.  

However, the Rail Safety and Standards Board’s commissioned report “T984 Research into 

the causes of pedestrian accidents at level crossings and potential solutions” 

www.rssb.co.uk/pages/research-catalogue/t984.aspx 35 includes the following within its 

appendices. 
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 Appendix 3 – 2013 meeting notes approved by GTC 
35

 Appendices 29 & 30  – RSSB report and appendices 

http://www.rssb.co.uk/pages/research-catalogue/t984.aspx
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Therefore, the rail industry’s own research shows that lower sighting times does not 

automatically increase train strikes and near misses. 

 

 

 

For information I have provided the entire incident log from 199436, much of which is absent 

from Network Rail’s submission.  It does show that the incidents are spread out over time, 

and that some of them are a little odd (such as a man tripping on a bolt they had left sticking 

up, and children playing chicken- which they can do all the way along the line here if they so 

wish.  Others use the word ‘alleged’ when referring to reports of near-misses, which implies 

that Network Rail were not actually sure that they had happened anyway. 

 

There have been 14 reportable incidents over this time.  On the usage figures Network Rail 

are currently relying on (280 per day) that makes a total of 1,739,080 crossings – with 14 

incidents.  That’s one every 124,220 crossings.  And none of them resulted in any injuries or 

collisions.  
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 Appendix 31 – Full Incident Log 1994-2017 
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It is interesting to read Network Rail’s emails on the subject, a few of which have been 

forwarded by CCC as part of FoI requests.  On 2 April 2012 an email (below) says that the 

‘Project Completion Report for Bailey Lane Subway’ had been rejected as the ‘project output 

(closure of the crossing) had not been delivered.  This is quite clearly an indication that the 

continued attempts to close the crossing are partly driven by their own internal processes.  

That is – they have started a project (building the underpass) and cannot sign it off as 

complete until the crossing is closed – regardless of the facts around the safety issues. 

 

It is also interesting to note that they considered unilaterally stopping up the crossing 

without going through the due legal process.  Which is what they have now done. 

 

 
  

Other points 
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In the June 2017 census (within 2017 application37) Network Rail provided a list of incidents 

of misuse of the crossing.  It is presumably these that they have referred to as the numerous 

recent incidents of misuse in reasoning for the emergency closure for locking the gates. 

 
Out of these 27 incidents, 14 of them relate to incorrect usage of a contra-flow system.  This 

is not a safety risk in itself.  Network Rail gives an explanation in their July 2017 assessment: 
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 Appendix 6 – 2017 Extinguishment Application 

There is a one way system in place at Bailey Lane, there have been several cases of users not obeying the no 

entry signs.  The reason this is classed as misuse is when a user is crossing from the promenade side 

(down Side approaching trains) if they decide to cross through the no entry gate, the sighting available is reduced 

even further (approx. 30m), due to the track curvature. This reduces the users warning time by approximately 2 

seconds compared with crossing through the “way in” gate.  The sighting when crossing from this side is already 

less than required, so incorrect use of the crossing gives the user even less time to cross 

Other incidents 
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It is worth setting out the history of what has happened here – as this is a problem created 

by the railway operators themselves, and is easily resolvable. 

 

Originally the crossing was of full vehicular width, as can be seen in the photos below.  The 

first one from before the promenade was built (1904), the others from about 1914. 

 

 
 

Contra-flow system 
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The field gate on the promenade side was set back slightly – and it looks as though their was 

a wicket gate alongside it. 

 

At some point, probably after the British Rail Act 1968 (which stopped up the public rights, 

retaining foot rights) the crossing was narrowed to a single strip of decking with a wicket 

gate at either end.  The promenade side gate was moved closer to the rails (you can see the 

old stoop and hanging crooks today). 

 

In 2004, the second strip of decking and gates were installed.  At the time, Network Rail 

explained that this was because it was so busy that walkers were stepping off the decking to 

pass in the middle of the crossing.  There was nothing about sightlines – that reasoning is 

new. (See 2013 closure application38). 

 

For the first 9 years or so there was no effective ‘one-way’ system in operation.  It was two 

crossings alongside each other, one of which had a ‘No entry’ sign on one of the gates on 

either side.  This confused people, as they knew it was a crossing – but it had a ‘no entry’ 

sign on it.  So, the ‘no entry’ sign was effectively ignored, as no-one really knew what it 

meant – if anything it was a misleading sign.   
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 Appendix 11 – 2013 Application 
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Following criticism at the 2013 public meeting Network Rail put some small blue ‘Way In’ 

signs with an arrow on the gate they wished people to use – which helped.  However, there 

was still nothing to really say anything like ‘One-Way Only’ or similar. 

 

 
 

However, this is not a legal thing, like a ‘one-way street’ in that there is no traffic regulation 

order requiring walkers to do this – it is merely advisory.  Secondly, going the ‘wrong’ way is 

not a safety issue per se (again, there is no evidence whatsoever that it has led to any safety 

issues, near-misses, or has happened when any trains have been anywhere near the 

crossing).   
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But finally, it is an easily resolvable issue.  If Network Rail simply widened the decking so that 

the two joined – then this simply would not be an issue.  Walkers would be able to pass each 

other with ease and comfort, whichever gate they had gone through. 

 

Network Rail say that part of the point of the two way system is that when crossing from the 

prom, you have a slightly longer sightline if looking towards the station.  Well – the obvious 

answer is to move the whole crossing slightly towards Barrow if that really is an issue.  There 

is plenty of room to move the crossing slightly (a small bit of the banking could relatively 

easily be removed – and indeed this would improve sightlines as well as the vegetation 

would be kept back), and straighten it so that the crossing time is minimised.  But Network 

Rail refuse to contemplate this.  They should do this first, before closing it (see later). 

 

 Three incidents refer to an accompanied child on roller skates – not unsafe per se. 
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Out of the remaining 10 incidents, two refer to ‘near misses’ – neither of which were 

reported by any driver.  A request for information on these incidents produced the following 

[my additions in brackets]39: 

 

It is clear that the pedestrians will have been some way past the crossing before the train 

passed through.  In particular, on 4 June 2017 some 5 seconds had elapsed – by which time 

the couple will have been right down on the promenade and nowhere near the gates.  It is 

also of some significance that neither of these incidents were reported by the driver of the 

train, which also means that there was no emergency braking or anything of that nature.  

Therefore, if the driver did not see these walkers – it can hardly be classed as a near miss. 

 

It is also interesting to note that Network Rail say that the riskiest crossings are those 

coming from the promenade, when a train is coming from the station.  Neither of these 

incidents fit this category – which must raise doubts about the risk assessments, and actual 

risk. 
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 Appendix 32 – 2017 Near miss timings 

3 June 2017 
The walker was travelling north-west [Prom to town] and the train was travelling north-east [from 
Barrow]. The timings were: 
11:51:27: Adult female enters crossing carriageway. 
11:51:29: Audible warning from train is overheard. An individual is overheard warning 
the adult female to complete the crossing quickly as a train approaches. 
11:51:37: Adult female completes her traverse and reaches a position of safety 
having passed through the crossing gate. 
11:51:39: Train passes through crossing. 
 
4 June 2017 
The walkers were travelling south-east [town to Prom] and the train was travelling north-east 
[from Barrow]. The timings were: 
14:19:23: Adult male and adult female enter crossing carriageway. 
14:19:23: Audible warning from train is overheard. 
14:19:28: Audible warning from train is overheard. 
14:19:34: Adult male and adult female complete crossing traverse and reach a 
position of safety having passed through the crossing gate. 
14:19:39: Train passes through crossing. 

Recent near misses 
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The remaining 8 incidents were related to pedestrians stopping or taking photos.  A request 

for information40, plus my research into actual train times on the days in question (and any 

delays – using www.raildar.com 41) is shown in the table below (Network Rail say that they 

do not keep this data themselves!).   It is noticeable that there were considerable time gaps 

between the misuse and any potential danger arising from the passing of the next train.   

Date: time of 

misuse 

Misuse recorded, and time taken for 

pedestrian to cross 

Next 

train 

passes 

Time gap 

3 June 2017: 06.53  Photo being taken by an Adult male – 14 

seconds  

07.41 49 minutes 

3 June 2017: 13.50  Accompanied child picks something up from 

crossing surface – 13 seconds  

14.00 10 minutes 

3 June 2017: 14.27  2 Adults stood on the crossing surface for 

prolonged period of time – 42 seconds 

 14.34 7 minutes 

4 June 2017: 12.01   Adult male taking a photograph – 15 seconds  12.12 11 minutes 

4 June 2017: 15.30   Adult male taking a photograph – 32 seconds  15.47 17 minutes 

7 June 2017: 8.11   Adult male taking Photographs – 1min 24 

seconds  

8.45 34 minutes 

8 June 2017: 17.08  Adult male taking photograph – 31 seconds  17.27 19 minutes 

9 June 2017: 13.37   Adult male taking photo and leaving crossing 

surface – 26 seconds 

13.48 11 minutes 

In Network Rail’s presentation to Cumbria County Council (contained within 2017 

application) they include photos of these sorts of incidents, as well as children crossing the 

line and, in one incident, lying on the decking for a short period. 

 

It is quite obvious that these incidents can be classed as ‘misuse’ if the ‘correct use’ is 

walking across quickly without slowing or stopping for a few seconds.  But they cannot be 

used to claim that the level crossing is unsafe. 

 

Network Rail are conflating misuse with danger – and this is an unacceptable way to try and 

justify a case that can only, under the legislation, be based on the latter.  That it – the legal 

grounds for closing a crossing is ‘public safety’ – not because a few people behave in ways 

that Network Rail consider wrong, but are, in fact, not inherently dangerous in themselves. 

 

By way of analogy, I could go and lie down on the A590, or do handstands in the middle of 

Main Street.  I’m not in any danger whatsoever until traffic comes along.  Incidents such as 

the ones detailed above simply do not pose a danger risk to the users or operators unless a 

train is in the near vicinity.  There was no train nearby.  
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 Appendix 33 - 2017 Misuse times of crossings 
41

 Appendix 34 - 2017 Time gap between misuse incident and next train at Grange station 

Other Misuse Incidents 2017 

http://www.raildar.com/
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The main argument put forward by Network Rail is that there is an alternative route via the 

narrow ginnel in front of Crossing Cottage, along the edge of Main Street Car Park, through 

the 2006 underpass, and up the ramps or steps to reach the promenade. 

 

There are numerous issues with this, which I shall address in turn. 

 

1. It is simply not such an attractive route for walkers to use. 

2. It is not nearly as convenient from the centre of town. 

3. It is not in a satisfactory condition. 

4. It is probably not the route most people would use. 

5. It will result in a loss of historic integrity from the highway network. 

6. It is almost certainly a public footpath already anyway, and therefore cannot be used 

as a diversion, as it does not add a new route (it merely extinguishes the crossing). 

7. It will create burdens upon the local authorities that don’t currently exist. 

8. No risk assessment has been carried out with regard to either of the alternatives. 

 

 

  

THE EFFECT OF THE LOSS OF THE CROSSING ON USERS, IN PARTICULAR WHETHER 

THERE ARE ALTERNATIVE RIGHTS OF WAY, THE SAFETY OF THESE RELATIVE TO THE 

EXISTING RAIL CROSSING, AND THE EFFECT ON ANY CONNECTING RIGHTS OF WAY AND 

THE NETWORK AS A WHOLE 
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1. It is simply not such an attractive route for walkers to use. 

 

If it were, then we would not be in a position where 280 people a day are choosing to use 

the level crossing instead of the newly built underpass. 

 

Walking down Bailey Lane, with the view of Morecambe Bay in front of you – then using the 

crossing to reach the promenade is simply a delight.  And one of the significant attractions of 

the town.   

 

Indeed, in 2005 (long before the closure attempts began) SLDC held a ‘Place Detectives’ 

event in Grange as part of the character appraisal for the conservation area.  At this 

meeting, the local public were asked to make positive or negative comments on their 

feelings about features within the town www.southlakeland.gov.uk/media/1659/01-grange-

c-character-appraisal-16806.pdf .  Bailey Lane crossing was cited at 6.1.8 “The level crossing 

at its lower end is also felt by residents to be a significant (+3) aspect of the township in this 

zone”. 

 
 

The suggested diversion means that walkers from the town centre (Crown Hill / top end of 

Main Street / Grange Fell Road and all the roads off it) will have to go down Bailey Lane with 

the view in front of them, and then turn abruptly left, along a scruffy narrow path in front of 

Crossing Cottage (and right up against their windows – affecting their privacy) – then into a 

car park, along a narrow bollard strewn pavement with almost constantly overhanging 

vegetation, then through an underpass then up a slope or a flight of steps to the 

promenade. 

 

The underpass, slope and steps has around 30+ lights – but it is noted that in October 2017 

around half of them were not working.  At the time of writing (October 2017) the underpass 

is also smelling very strongly of urine. 

 

This is just not as pleasant or historic approach to the promenade. 

 

  

http://www.southlakeland.gov.uk/media/1659/01-grange-c-character-appraisal-16806.pdf
http://www.southlakeland.gov.uk/media/1659/01-grange-c-character-appraisal-16806.pdf
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Real alternative 

 

In actuality, most people from the centre of town will not use this alternative – as it 

considerably longer.  They are more likely to use the pavement on Main Street, then the 

small back lanes which are barely wide enough for a car.  Then through the car park to the 

underpass. 

 

 
 

This again is not nearly as pleasant as Bailey Lane and the crossing. 
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2. It is not nearly as convenient 

 

This is not just my assessment (or just the assessment of the public).  Cumbria County 

Council has made this judgement – with which I fully agree.  In their response to Network 

Rail’s s119 application of 2012 they state “the proposed diversion is substantially longer 

than the existing route, and involves a particularly narrow section with no option to 

widen”42.  Nothing has changed since this assessment. 

 

Comments have been made to the effect that the underpass is only a short distance away.  

This very much depends on where you are going.  For instance, a common walk for residents 

in much of the town (Esplanade, Kents Bank Road, Fernleigh Road, Highfield Road, and so 

on) is via Clare House Lane, along the promenade, and back up Bailey Lane – which is a 

pleasant evening circular that also incorporates useful shops such as Spar and the Co-op or 

the greengrocers. 

 

People undertaking this type of walk will be greatly inconvenienced as it will mean walking 

an extra 350 metres or so (356 metres according to Network Rail’s 2017 Application).  Half 

of which is not over pleasant.   
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 Appendix 2 – CCC Decision 2012 
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3. It is not in a satisfactory condition 

 

 Network Rail has stated that the replacement route is 900mm wide43.   

 This is incorrect - at one point it is much narrower where there is a pinch point 

between a bollard and a lamp post (it is 700mm – see later photos).  In addition to 

this, the width of the path is often narrowed by overhanging vegetation.  The District 

Council who own that land has stated that it does not comply with the requirements 

of the Equality Act.  And that they will not allow it to be wider. 

 Cars park in front of the garages, reducing the width of the only wide section (see 

later photos) 

 Cars also park on/over the path where there are no bollards, which don’t extend 

over the whole length. 

 Users basically have to walk in the car park – and Network Rail seem to accept this in 

their application.. 

 Network Rail’s census shows that wheelchairs, pushchairs, and bicycles use the 

crossing – the proposed alternative would have to be similarly available. 

 Therefore, the replacement route will have to be improved to be a legally acceptable 

replacement. 

 The section in front of Crossing Cottage cannot be physically widened without 

impacting upon the railway itself. 

 

There is nothing in Network Rail’s application proposing any improvement works to this 

route. 

 

SLDC when constructing the pavement even said this themselves.  They have stressed that it 

is not DDA compliant (now the Equality Act).  They make it clear that they will not consider 

widening the pavement because it will result in a loss of car parking spaces (Cabinet 

Committee report 13 October 2010, item 10 - 

http://democracy.southlakeland.gov.uk/Data/Cabinet/20101013/Agenda/10-10-

13%20Cabinet%20Agenda%20&%20Part%20I%20Reports.pdf ).  Therefore there cannot be 

any improvements unless SLDC make a further agreement. 
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 Appendix 11 – 2013 Application 

http://democracy.southlakeland.gov.uk/Data/Cabinet/20101013/Agenda/10-10-13%20Cabinet%20Agenda%20&%20Part%20I%20Reports.pdf
http://democracy.southlakeland.gov.uk/Data/Cabinet/20101013/Agenda/10-10-13%20Cabinet%20Agenda%20&%20Part%20I%20Reports.pdf
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4. Safety of ‘real’ replacement route  

 Most users from the town will not now go all the way down Bailey Lane and then 

turn left and go to the underpass.  This is additional length, and a bit pointless – as 

you have to go back on yourself.  The more direct route is the narrow lanes behind 

Main Street.  They are rather poky, narrow, and shared with cars. 

 There is a particularly bad section where to get into Morecambe Bank walkers have 

to navigate a poor bit of pavement with railings and a step to get from Main Street. 

 Walkers then have to navigate the car park. 

 No risk assessment has been provided for this route. 
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This picture shows what users will have to negotiate – firstly, vehicles parking on the 

pavement – then the step/railing arrangement before turning down Morecambe Bank. 
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If Morecambe Bank and the back lanes are used – they are narrow and only just wide 

enough for a car 

 

   
Walkers then have to go down past the pub and into, and through, the busy car park. 
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If they do decide to use the path from the foot of Bailey Lane – this is the condition of the 

route.  It is rather narrow, has almost constantly overhanging vegetation, and has bollards to 

negotiate (in reality – I have watched walkers here, and the generally just go out and walk in 

the car park with reversing cars as the pavement section is not pleasant or inviting).  
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5. It will result in the loss of an historic feature from the highway network 

 

It is not just that the crossing is useful – it plays an important part in the history and 

development of Grange-over-Sands, and it’s loss would be far greater than if it were merely 

some sort of modern path. 

 

Until the coming of the railway, the shore was accessible at various points – notably at 

Windy Harbour (roughly where the roundabout is near the station) where the road ran along 

the sands, by the Commodore (Commercial Inn as it was then), Bailey Lane and Clare House 

Lane.  The map below from 1796 shows Bailey Lane reaching the shore beside a building.   

 

 
 

 

When the railway was constructed, the parliamentary act (Ulverstone & Lancaster Railway 

Act 1851) showed the layout as it was immediately prior to the railway (maps below).   I'm 

not sure whether the building number 54 was/is crossing cottage or not. 
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The Act, clause XIX set out a number of level crossings that had to be made including "a 

certain highway, numbered 54a, in the township of Broughton East, in the parish of 

Cartmel...where the line crosses the same'.  XX set out the requirement to build a lodge at 

each crossing. 
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The access to the shore from the centre of Main Street was blocked by the new railway, so a 

path was constructed so that people could get to Bailey Lane crossing from the shops and 

facilities – as shown on the Ordnance Survey maps of the era (note that the right of way 

shown comprises some of the ‘new’ path for the diversion) 

 

 
 

 

 

In 1876 the Grange Visitor 44 reported an 'Important Meeting of the Ratepayers' - which 

described a 'public road down to the shore down from the Crown Hotel, by a level crossing'. 

 The meeting was all about how to get rid of this objectionable crossing as it was most 

unsafe - 'anyone with a family of children would not wish to cross that without some 

protection'. 
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 Appendix 35 – Grange Visitor 
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In 1875 the Morecambe Steam Boat Company built a pier at the foot of Bailey Lane for its 

steamers to call at bringing day-trippers to Grange from Morecambe and elsewhere.  They 

all used the crossing and Bailey Lane, or the path to Main Street to access the town. 

 

 
Bailey Lane Pier 1894 

 

A second pier was built at Clare House Lane, and the Bailey Lane Pier gradually fell into 

disuse and disrepair – disappearing some time in the early twentieth century. 

 

Bailey Lane crossing remained an all purpose level crossing until the British Railways Act 

1968 - the bottom two cuttings show that it was stopped up under this Act, retaining a right 

for all persons to use the level crossing on foot (ie: a public footpath).   
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6. The alternative proposed is almost certainly a public footpath already anyway, and 

therefore cannot be used as a diversion, as it does not add a new route (it merely 

extinguishes the crossing). 

 

 The section of proposed new right of way between points A and B is almost certainly 

a public footpath already.   

 When the railway was constructed, a path was also built to replace the previous 

access to the shore from the Commercial Hotel (Commodore) as explained earlier.  

This ran from Bailey Lane, in front of crossing cottage.  At the point it enters the car 

park today, the old path veered slightly to the west, then turned left and went up to 

the roads. 

 This first section is shown on some old documents (1902) as a public footpath.  It has 

been extremely heavily used by the public, and indeed, before the underpass was 

built – was the only access to the promenade from the car park.  This section is 

therefore almost certainly already an unrecorded public footpath. 
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 As shown on the old OS maps – the original path veered to the north-west.   

 
 At some point in the mid twentieth century this whole area was purchased by the 

council and converted to a car park.  There is no evidence that the public footpath 

was extinguished.  A narrow strip at the foot of the railway embankment was still 

owned by the railway company (where the pavement now is) – and SLDC leased this 

from the 1970s (extract of lease map below).   

 
 SLDC purchased this strip in 1996 from British Rail for the purposes of using it as a 

‘car park’. 

 In 2006, as part of the underpass permissions, SLDC entered into a s106 agreement 

with Network Rail to construct the current narrow pavement with bollards.  This was 

related to the planning consent SL/2003/2253 which contained two conditions: 

 



Objection to Bailey Lane Closure 2017.  Nick Thorne     Page 45 of 62 

 
 

 The price for the work was £3,810.70 for tarmac and so on (excluding lighting and 

white lining).  Public expense. 

 The combination of the above makes it quite clear that the District Council have 

constructed this pavement to be part of the public footpath network.  It is described 

as such throughout. 

 

 The new underpass was specifically built to provide pedestrian access to the 

foreshore, along with the ramp and steps.  There is no sign on this underpass to the 

effect that it has not been dedicated as a public right of way (as there is on some 

other underpasses) – so there is no negative intention to dedicate.  Indeed Network 

Rail’s stance has been all along that they wish the underpass to be a replacement for 

the crossing – ie: a public footpath.  Therefore, the intense use of the underpass 

shows that it has probably become a public footpath (or even a bridleway given that 

cyclists use it) through the common law provisions. 

 

 Legal cases have established that you cannot create a public footpath over 

something that is already a public footpath (Bernstein case).  

 

Current crossing is possibly a bridleway / restricted byway anyway 

 

 In addition to this, the right of way over the level crossing is well used by cyclists.  

Network Rail’s own census figures show that in a nine-day period in June 2017 some 

34 cyclists used the crossing.  There are no signs stating that the crossing is not open 

to cyclists to use, and therefore under deemed dedication, it is possible that the level 

crossing has actually become a bridleway or restricted byway.  And therefore should 

be ‘replaced’ with something of the same status. 

 Although cycling on the crossing could be construed as ‘trespass’ and therefore a 

criminal offence, this is negated by the ability of Network Rail to grant rights as 

established under the Bakewell Case (illegal actions can establish a right if the owner 

has the ability to grant the same).  It is not defeated by any arguments about 

incompatibility – as the crossing already exists. 
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7. It will create burdens upon the local authorities that don’t currently exist. 

 

 The section between the car park and the crossing is NOT owned by SLDC, and 

Network Rail only own the section just in front of crossing cottage.  And therefore 

neither SLDC nor Network Rail can give full permission for this creation – the owners 

of the section highlighted yellow below will need to give this permission. 

 
 

Flood Gates on the steps and ramps from the underpass 

 Under the terms of the s106 agreement that granted permission to Network Rail to 

build the underpass there were conditions regarding the construction of flood gates 

at the top of the ramp and steps.  These have been closed on occasion – sometimes 

for almost a week.  Network Rail has informed me that the responsibility for closing 

the gates lies with SLDC. 

 Obviously, the proposal by Network Rail will mean that both the ramp and the steps 

will become public footpaths (if they are not already).  And therefore closing 

floodgates across these public rights of way will be an offence under the Highways 

Act 1980 - especially when they are accompanied by signs around the area saying 

'Underpass Closed'.  In order to be able to close the gates without committing an 

offence an application will have to be made to Cumbria County Council for a 

temporary traffic regulation order or notice on each occasion (or renewed every 18 

months).  Cumbria County Council currently charge getting on for £1,000 for 

processing such orders. 
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 I therefore asked Network Rail if they would be meeting Cumbria County Council's 

costs in processing such orders for the everlasting future.  Their response was "The 

agreement dated 6 June 2006 confirms the liability of South Lakeland District Council. 

The obligations were freely entered into and are normal for projects of this nature 

where developments provide enhancement to the flood management arrangements 

that are the responsibility of the local authority." 

 That is - they are saying that the costs of closing the public right of way whenever the 

floodgates need to be closed will be borne by SLDC. 

 Therefore, I have asked SLDC whether this matter has been fully considered by them, 

and whether this factor has actually been taken into account - and furthermore, after 

consideration, does SLDC still support such a diversion?  They have, as yet, not 

responded on this matter.   

 Cumbria County Council internal emails show that their advice is that no temporary 

closure order is required – but I cannot fathom how this decision has been reached, 

or under what legal provisions.  Locking a gate across a public right of way for a week 

cannot be considered to be okay without some sort of legal closure. 
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Maintenance liability 

 

The effect of a creation / diversion order will be that Cumbria County Council, as highway 

authority, will become responsible for maintaining the surface of the footpath alongside 

Crossing Cottage, alongside the car park, under the underpass, and both the ramps and the 

steps back up to the promenade.   

 

And if it is truly to be a 'diversion', the public footpath will have to extend from the top of 

the ramp, along the promenade to the prom side of the level crossing.  The surface of the 

promenade for this section will therefore be part vested in CCC to maintain (and it is worth 

bearing in mind that where the surface is held up by a wall/embankment then that is also 

the highway authority's responsibility).   

 

Elsewhere in the country, Network Rail has argued that the surface of bridges replacing level 

crossings under the diversion process then become the responsibility of the county councils.  

If replicated in Grange, it could be possible the CCC might end up with some responsibility 

for the underpass, or the walls alongside the ramp and steps. 

 

I object to the public having to take on this additional burden, especially given the cuts 

currently being made to highway authority budgets.  Network Rail will basically be 

transferring the costs of maintaining the level crossing to CCC to maintain surfaces, steps, 

ramps, walls, and signs. 

 

 

Compensation 

 

Where a creation or diversion order puts a new path on someone else’s land, then 

compensation may be payable under s28 of the Highways Act 1980.  This could apply to the 

link path (if an owner is found), SLDC’s car park, and the promenade.  This compensation is 

payable by CCC (unless some agreement is made with Network Rail). 

 

 

Other costs 

 

If a diversion/extinguishment order is made, then objections will be made.  The matter will 

then be forwarded to the Secretary of State who will probably hold a local public inquiry. 

This could last a few days, and if QCs or barristers are involved, this could cost CCC £10,000+ 
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8. No risk assessment has been carried out with regard to either of the alternatives. 

 

No  assessment of the risk of walking through the car park, or on the narrow back lanes has 

been carried out.  The Cumbria County Councillor has been requested to ask for one before 

this decision is made – but he refused to reply to this request. 

 

Because this has not been done by anyone, no-one knows whether the overall risk to the 

public is greater or lesser than with or without the crossing.  It is difficult therefore to 

conclude that the crossing should be closed, when the safety of the alternative is unknown. 
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Make the decking wider 

 

This is discussed in the risk assessment section earlier.  Network Rail do not seem to have 

considered this to be a viable option – but have not done a cost benefit analysis, or a 

suggested risk assessment if the work was carried out as they have done with other options 

in the July 2017 assessment. 

 

Miniature Stop Lights 

 

Network Rail in their July 2017 assessment basically dismiss miniature stop lights as being 

virtually ineffective and too expensive.  This goes against the Office of Rail Regulation’s 

guidance on the matter: 

http://orr.gov.uk/__data/assets/pdf_file/0016/2158/level_crossings_guidance.pdf  

(Level Crossings: A guide for managers, designers and operators – December 201145) 

 

At 2.162 (Footpath & Bridleway Crossings) the guidance says:  
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 Appendix 36 – ORR Level Crossing Guidance 

THE OPPORTUNITY FOR TAKING ALTERNATIVE ACTION TO REMEDY THE PROBLEM 

SUCH AS A DIVERSION, BRIDGE OR TUNNEL, OR THE CARRYING OUT OF SAFETY 

IMPROVEMENTS TO THE EXISTING CROSSING, AND THE ESTIMATED COST OF ANY 

PRACTICABLE MEASURES IDENTIFIED 

http://orr.gov.uk/__data/assets/pdf_file/0016/2158/level_crossings_guidance.pdf
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Note – this guidance says additional protective equipment ‘should’, not ‘may’ be provided.  

In legal terminology such as this, ‘should’ means ‘must’ – it is not discretionary.  At Bailey 

Lane this has not been done – and therefore Network Rail are in breach of ORR guidance.  

This should be tried before closure. 

 

I have concerns about the accuracy of Network Rail’s figures used when discounting stop 

lights.  They quote a cost of £1,200,000 in the 2017 Application46 (page 23) – yet in 2013 

they were quoting £150,000 - £500,00047.  It seems highly unlikely that with advances in 

technology the cost has more than doubled in only four years.  Very few other similar 

technological products and installations have gone up by anything like that amount.  It could 

be inferred that Network Rail are using inflated costs to influence the cost-benefit analysis 

to try and show that closure is the only viable option. 

 

I also have doubts about the new risk assessment figure of D3.  If the installation of stop-

lights has such a small impact – then why is it recommended by the Office of Rail 

Regulation?  Network Rail’s reasoning seems to be that there is no guarantee that walkers 

will obey the stop lights.  No evidence is presented to back this theory up, which appears to 

be contradicted by the RSSB report upon which Network Rail have relied on in other crossing 

cases.  I also note that when they carried out an assessment in August 2012 (when the risk 

was C2) they said that the new risk level would be D448.  Given that the risk has already 

moved to C3, it is actually likely that Miniature Stop Lights, combined with other works, 

could result in something like D5.  Safer and safer.   

 

Looking more closely at the assessment, a risk level of D3 has a FWI of a likelihood of fatality 

once every 206 years.  What Network Rail is saying here is that they do not want to invest £x 

to save a life every 90 years.  It is debatable whether they have their priorities right.  Or are 

they saying that because the risk is actually quite low in the first place (119 years) the 

installation of stop lights is not really going to help? 

 

Furthermore, at what level do they consider a crossing to be ‘safe enough’ on the ALCRM 

scale?  Their policy appears to be to close all crossings if possible – whatever the score.  But 

a good example is at Cross Croft, Appleby.  This had a score of C6, and it was only when the 

risk theoretically increased to C3 that Network Rail decided it was too dangerous to be left 

open.  Therefore, it can be inferred that if a risk can be reduced to C6, the crossing can be 

left open.  And as mentioned earlier – Cart Lane Crossing (the next one along) had a risk 

rating of C5 and Network Rail have never applied to close this crossing – which implies that 

they consider C5 to be ‘safe enough’. 
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I fail to understand their issues around the closeness of the station, I’m sure these could be 

overcome – after all – it isn’t actually that close! 

 

The RSSB report (Rail Safety and Standards Board’s commissioned report “T984 Research 

into the causes of pedestrian accidents at level crossings and potential solutions”49
 ) clearly 

gives guidance that the safety benefits of MWL with predictors are high but because of cost 

factors should really only be considered on the most high risk crossings, and mention other, 

lower-cost alternatives which Network Rail have not discussed at Bailey Lane.   

 

 
 

Network Rail has repeatedly said that Bailey Lane is in the top few percent of footpath 

crossings safety wise.  Are they now saying that it is not a ‘high enough risk crossing’ to use 

miniature stop lights?  If it is not, then what is? 
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Better signage 

 

The poor choice of ‘Way In’ and ‘No Entry’ signage has already been discussed (these have 

all recently been removed by Network Rail).  The lack of explanatory signage encouraging 

people to use a one-way system does not help users understand why they are being told to 

do something.  Helping people understand why generally helps with compliance. 

 

At 2.155 the ORR guidance says: 

Again – this is ‘should’, not ‘may’ – and again, there is nothing at Bailey Lane except for the 

standard ‘Stop, Look, Listen’ sign.  Network Rail obviously have concerns at Bailey Lane – yet 

have provided no additional instructions or guidance to articulate this to users – other than 

the rather poor one-way signs which have obviously just confused users. 

 

 

Straightening the crossing 

 

The ORR Guidance also states: 

 
 

This has been suggested more than once to Network Rail.  Martin Frobisher, Area Director 

North of Network Rail confirmed in a letter to Grange Town Council on 13 August 201350 

that straightening the crossing would reduce crossing times by one second.  He stated that 

he had put in place instructions to achieve this. 
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It has not been done.   

 

If crossing times were reduced by even one second, it would mean that the crossing time 

and sighting times would draw ever closer.  In actual fact, it would reduce it further – as a 

straight crossing would reduce the distance from 10m to around 8.6m – which would reduce 

crossing time from 12.62 seconds to 10.85 seconds (using Network Rail’s own calculations at 

1.189m/s + 50%); that is – nearer two seconds quicker than one. 

 

Note that again the guidance says that this should (ie: must) be done.  It has not. 

 

Network Rail subsequently wrote to Grange Town Council51 to explain that they could not 

straighten the crossing because they would have to purchase land on the promenade side of 

the crossing. 

 

 
 

This is nonsense.  The crossing could be straightened to some degree within its original 

footprint, and if anything it would be the town side that would need moving rather than the 

promenade side.  Nor would Network Rail actually have to purchase any land – they own it 

already, as indicated on their own map presented to CCC (overleaf). 

 

It is not that it is not feasible – Network Rail just don’t want to do it.  They have not even 

included it within their options report in July 2017.  Why not? 
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Speed Reduction 

 

In their options assessment (July 2017) Network Rail state that reducing the speed of trains 

to 10mph would actually increase the risk as users may decide to cross in front of a train.  

This statement is not backed up with any data or information – and nor can I find any studies 

which have actually shown this to be true, rather than just theory.  It is not fully backed up 

by the RSSB report52**). 

 

But anyway - no-one has actually suggested reducing the speed to 10mph, and it seems a 

strange speed to choose.  It is an excessive change from 50mph, and unnecessary – it has 

presumably been chosen by Network Rail to magnify the possible danger. 

 

A more logical choice for operational reasons would be to reduce line speed at this area to 

40 or 30mph.  If speed were reduced to 40mph, it would increase the lowest sighting time of 

8.4 seconds to 10.06 seconds.  And if reduced to 30mph it would increase it to 13.41 

seconds – which would be longer than the 50% increased estimated crossing time of 12.62 

seconds.  And therefore ‘safe’ even by Network Rail’s calculations.  And if the crossing were 

also straightened as discussed above – it would reduce the crossing time to 10.85 seconds, 

thereby creating a buffer time of 2.56 seconds. 

 

The other reason Network Rail give for not reducing speed is that “Reductions in speed will 

inevitably affect train performance levels and timetabling. This is contrary to the duty of 

Network Rail (enforceable by the Office of Rail and Road (ORR)) to provide 

passengers with a punctual and reliable service.”  Again, this is nonsense.  Reductions in 

speed do not affect the punctuality or reliability of the service whatsoever.  It may make the 

services marginally slower, and therefore longer – but so long as this is reflected in the 

timetable – then the trains will remain punctual and reliable.  Yes, it will impact on 

timetabling – but given that the timetables change every six months anyway, this is hardly a 

real issue.  Reducing the speed by 20mph for 2 miles will add about a minute to the length of 

the journey between Barrow and Lancaster. 

 

The application form goes on to say that it will have a knock-on effect on the main line at 

Carnforth, and will delay the InterCity services.  It is absurd to say that a minute extra on the 

time taken between Barrow and Carnforth would significantly impact on operational timings 

– especially given that there appear to be an increasing number of late trains on the Furness 

Line anyway, and that our local MP has recently stated that one train a day is cancelled on 

this line already. 
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Elsewhere in the documentation Network Rail have said that they want to speed up 

journeys.  This will impact on timetabling and scheduling just the same!  If they can cope 

with re-timetabling for a train going a minute quicker; then they can cope with timetabling 

for a train going a minute slower. 

 

**The RSSB report states that line speed is not a crucial factor in strikes or near misses – and 

this seems to mainly relate to where the sighting time is good.  And nowhere in that report 

does it say that reducing speed increases risk to the degree Network Rail have said.  Their 

graphs are a little confusing, but the one at page 66 of the Appendices seems to imply that 

there are fewer incidents at 40 & 30 mph than at 50mph.  But this could possibly be because 

there are fewer lines with those speeds.

 
If the assessment carried out by the RSSB relates to differing speeds where the sighting 

times are good, then it is understandable.  However, here the issue stressed again and again 

by Network Rail is that the sighting time is lower than the crossing time.  Quite obviously a 

small change in speed will improve the sighting time / crossing time relationship by 

extending the sighting time.  Network Rail do not appear to have assessed this at all. 
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Reducing numbers 

 

Along with sighting times, the other aspect that seems to drive the risk factors at Bailey Lane 

is the number of people using the crossing.  Network Rail could take steps to reduce this by 

appropriate signing.  For instance, on the approaches to the crossing they could clearly state 

that an alternative exists for those who wish to use it – and sign it.  Even now with the 

crossing locked, all there is a small sign saying that there is an underpass – there is nothing 

to indicate where it is, and I have seen numerous visitors looking puzzled and lost.  A similar 

sign could be erected at the top of Bailey Lane. 

 

Network Rail could work with the local councils to remove signage directing people over the 

crossing.  At the top of Bailey Lane there is currently a prominent sign directing people to 

the Promenade over the crossing, and on the Promenade there is a fingerpost directing 

people to the Town Centre via the crossing.  I have myself heard people standing on the 

promenade and looking at the sign saying something like ‘it’s this way to the Town Centre.   

 

There is quite a bit Network Rail could do if they wished to, before attempting to simply 

close the crossing. 

 

Demarcation of ‘danger zone’ with yellow coloured area (£10,000 according to RSSB) 

 

Recommended in the RSSB report on reducing fatalities at level crossings.  It has not been 

done at Bailey Lane, and Network Rail do not appear to have considered it. 

 

Pavement Transfers (£1,000) 

 

Listed in the RSSB report – again, seemingly not considered by Network Rail here. 

 

Flashing Signs (£10,000) 

 

These are different from miniature warning lights – would probably be cheaper, and more 

effective.  The RSSB report says it is suitable for footpath crossings.  Again – seemingly not 

considered by Network Rail here. 

 

Wayside Horns (£50,000) 

 

The ORR recommend that warning sounds occur at the crossing rather than on the train 

itself.  The RSSB report recommends the same.  This has not been tried at Bailey Lane – but 

would resolve Network Rail’s concerns over noise levels from horns impacting on local 

residents. 
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From RSSB Report and Appendices53 
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This has quite simply not been assessed – by anyone.  It is roads and car parks, or a narrow 

path.  Before CCC consider the alternatives – they simply must carry out a risk assessment.   

 

Car Parks are not particularly safe places to walk – with reversing cars and distracted drivers. 

What is likelihood of fatality involved in walking through a busy car park?  Is it more or less 

than one in every 119 years? 

 

The pavement at the top end of Main Street, in front of the shops, is narrow – and people 

on the pavement often have to step into the road to pass others.  The road is busy. 

 

There is a dangerous bit to negotiate with a step and railings (see above). 

 

The back roads are narrow and only just wide enough for a car. 

 

One aspect that should be mentioned here is that the ramp and slope that will become a 

public right of way has flood gates across them – which are shut every four years or so (2010 

and 2014 most recently) – obstructing the path for a week or so.  The photo below shows 

the gates closed in January 2014 – they were closed for a week.  However, SLDC do not keep 

records of when they close the gates, so the frequency is not known. 

  
 

When the gates are closed there is no access without climbing over them onto the 

promenade between the railway station underpass and Clare House Lane bridge – especially 

for those with limited mobility.  How will this make a safer route? 

 

Without any meaningful assessment of the safety of the alternatives, CCC are unable to 

judge whether closure of the crossing will actually result in an overall reduction in risk to the 

users.  And for that reason alone, the application should be refused. 

 

  

THE SAFETY OF THE ALTERNATIVE RIGHT OF WAY TO BE CREATED BY THE ORDER 

RELATIVE TO THE EXISTING RAIL CROSSING 
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Public Opinion appears to be unchanged since previous consultations and since the 2013 

public meeting held by Network Rail when there was an overwhelming majority in favour of 

keeping the crossing open54. 

 

The County Councillor for Grange, Bill Wearing has expressed his support for closure.  

However, he has not considered all the possible repercussions for Cumbria County Council 

and has refused to respond to emails asking him what he had considered before issuing his 

support, and what he thought of some of the issues set out above.  Therefore, his support is 

not particularly weighty. 
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Network Rail’s tactics appear to be to keep submitting the same (or weaker) cases until 

Cumbria County Council finally give in to their constant pressure.  And when that doesn’t 

work, they unilaterally, and illegally, padlock the gates – obstructing a public right of way – a 

criminal offence under the Highways Act 1980.  And basically tell CCC that they will not 

remove them as the path must be closed.  Despite their being no stronger case than 

previously. 

 

It is Cumbria County Council who makes the decision as to whether there is a safety case to 

extinguish the footpath, not Network Rail.  Network Rail has, in the past, told CCC that they 

must make an order so that the full case can be explored at a public inquiry.  This is not 

correct.  CCC can only make an order if they have first made the decision that the crossing 

needs to be closed because it is unsafe.  Only if objections are then made, would it go to a 

public inquiry.  For CCC simply to make an order to push the decision onto the Secretary of 

State would be a dereliction of their duties under the Highways Act – and could lead to 

Judicial Review. 

 

There is always risk with any level crossing.  Network Rail accept that all risk is manageable, 

but it never actually goes away.  The only way of removing all risk is to close the crossing.  

The question really comes down to whether the risk posed to the public at Bailey Lane is 

acceptable or not to the public. 

 

The key features from the census and risk assessment data is that the crossing is now 

classed as being safer, and less well used, than in 2007, when CCC turned down the first of 

this series of applications.  Network Rail’s own data show that the current likelihood of a 

fatality event is once every 119 years.   

 

Network Rail has also accepted in correspondence that the crossing is not dangerous, and 

have stressed that they have never said that it is not safe.  They have stated in a risk 

assessment that the main concern, sighting time, has been mitigated.  The RSSB go on to 

state in their report that sighting time deficiencies do not appear to influence the number of 

train strikes and near misses anyway. 

 

A number of other things could be done by Network Rail to reduce risk.  These have either 

been rejected by Network Rail on rather spurious grounds, or appear simply not to have 

been considered in the first place.  In particular, steps could be taken to reduce usage 

numbers by signage or removal of existing signage. 

 

Although the incident in July 2017 is of concern, the fact that it has happened does not make 

the level crossing any more risky to use.  The risk levels are the same after as they were 

before the incident. 

Summary 




